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OPINION

FACTS

The DUI conviction at issue stems from atraffic stop conducted by the Cookeville Police
during the early morning hours of October 13, 2002. The Defendant, Brooks Jonathan Lee, was
pulled over for erratic driving. After failing several field sobriety tests, the Defendant was arrested
for DUI. A searchincident to arrest led to the discovery of a small amount of marijuana and drug
paraphernaia in the Defendant’s automobile. In March of 2003, a Putham County grand jury
returned an indictment against the Defendant charging him with three offenses: 1) Second offense



DUI, 2) simple possession of marijuana, and 3) possession of drug paraphernalia. A jury trial was
conducted on June 5, 2003.

At trial, Officer Craig Wilkerson of the Cookeville Police Department testified that at
approximately 1:30 on the morning of October 13, 2002, he observed a vehicle traveling down the
middle of the road, swerve to miss oncoming traffic, and cross the double yellow line. Officer
Wilkerson activated his blue lights and dashboard camera and stopped the vehicle. The Defendant
was the driver and sole occupant of the vehicle. Officer Wilkerson stated that the Defendant’s
“gpeech [was] somewhat slurred,” that his* eyeswerered and watery,” and “there was a slight odor
of intoxicant coming from the vehicle.”

Officer Wilkerson administered three separate field sobriety tests. He first requested the
Defendant to perform the nine-step walk and turn test, which he determined the Defendant failed.
Officer Wilkerson stated that the Defendant “ stepped off the line twice on thefirst nine steps, which
caused himtomisshee to toeon thosetwo steps,” the Defendant “use[d] hisarmsfor balance,” and
during the instructions the Defendant “couldn’t hardly balance, he almost fell over.” Officer
Wilkerson noted that the Defendant a so stepped off the line twice on his return nine steps.

Next, Officer Wilkerson administered the one leg stand test. He stated the Defendant aso
failed thistest, explaining that the Defendant “used his arms to keep his balance and he almost fell
over. So he was hopping, he was swinging, he put his foot down four times.” Finally, Officer
Wilkerson asked the Defendant to recite the a phabet from C to X, which the Defendant was able
todo. Based onthe Defendant’ sperformance onthefield sobriety tests, the erratic driving, and other
observations, Officer Wilkerson placed the Defendant under arrest for DUI. The Defendant
consented to a blood test.

On cross-examination, Officer Wilkerson conceded that he did not know what “slight odor”
he smelled upon stopping the Defendant, considering no acohol was found in the vehicle and the
lab report indicated there was no alcohol in the Defendant’ sblood. Officer Wilkerson also testified
the Defendant explained he was having problems with his contacts when asked why his eyes were
red and watery.

Officer Jeff Johnson of the Cookeville police testified that he responded to the traffic stop
asaback-up officer and observed Officer Wilkerson administer two of thethreefield sobriety tests.
Officer Johnson stated that he al so believed the Defendant failed the nine-step walk and turntest and
theone-leg stand test. Officer Johnson further testified that upon searching the Defendant’ svehicle
he discovered marijuanain abackpack and adoor panel, and ahemostat on the floorboard. Officer
Johnson al so stated that when he showed the Defendant the marijuana he discovered in the vehicle,
the Defendant told him: “If | had known that was there | would have smoked it.”

On cross-examination Officer Johnson testified that the marijuanafound wasasmall amount,
under half an ounce. Also, Officer Johnson admitted that hemostats are commonly used by



fisherman, but noted they are aso frequently used by marijuana users, and no other fishing tackle
was found in the Defendant’ s vehicle.

After ajury-out voir dire, witness Kelly Hopkins, atoxicol ogist with the Tennessee Bureau
of Investigation (TBI) working out of the Nashville Crime Lab, was certified by thetrial court asan
expert in toxicology over the objection of the defense. Ms. Hopkins testified that she analyzed the
Defendant’s blood sample and found his blood contained the following: 22.4 nanograms per
milliliter marijuana metabolite, less than .25 micrograms per milliliter amphetamine, less than .25
micrograms per milliliter methamphetamine, and less than .05 micrograms per milliliter of
mirtazapine, an antidepressant. The Defendant tested negative for barbiturate, cocaine, and opiate.
There was no alcohol found in his blood.

Ms. Hopkins testified that the amount of marijuana metabolite in the Defendant’ s system
indicated that he was a “user” and had not merely ingested the marijuana through second-hand
smoke. Ms. Hopkins could not give atime frame in which the Defendant last smoked marijuana.
Shedid notethat of thefour drugs she discovered only onewasalegal drug obtained by prescription.
When asked if the Defendant would have been under the influence of drugs based upon the results
of thebloodtest, Ms. Hopkinsstated that “[i]t’ spossible,” but conceded that it wasal so possiblethat
a person with the same blood test results may not have been under the influence.

The Defendant testified that he was not under the influence when he was stopped by Officer
Wilkerson. He stated that he smoked marijuana*“a couple of days’ before the stop, and had taken
the prescription drug Concertain the past, but did not take anything the day before hisarrest. The
Defendant testified that he had * bad ankles,” which could explain his poor performance on the two
field sobriety tests, but admitted he had no trouble walking up to thewitnessstand. The Defendant
aso admitted that he had some methamphetamine in his system the night of the arrest, but
maintained he was not under the influence.

At the conclusion of the trial, the jury returned a verdict of guilty on all three counts. A
sentencing hearing was held in August of 2003. Following the sentencing hearing the trial court
accepted a sentence agreement presented by the two parties and imposed concurrent sentences of
eleven months and twenty-nine days with eighty-five days to be served, loss of driver’slicencefor
two years, and fines totaling $3,150. The Defendant filed a motion for new trial in September of
2003, which was denied by the trial court on March 2, 2004. The Defendant timely filed a notice
of appeal.

ANALYSIS
The Defendant now claims the trial court erred in admitting testimonial evidence from the
expert witness and asksthat all such testimony be stricken. The Defendant also assertsthat without
the expert testimony, thereisinsufficient evidence to convict him of driving under the influence of
an intoxicant and therefore his DUI conviction should be reversed. We disagree.



I. Admission of Expert Witness Testimony

The Defendant first argues that the testimony of Ms. Hopkins was either irrelevant or
prejudicial and should not have been admitted by thetria court. Specifically, the Defendant asserts
that Ms. Hopkins' statement the Defendant was a marijuana “user” was unfairly prejudicia and
violated Tennessee Rule of Evidence 403. Also, Ms. Hopkins' failure to narrowly quantify the
amounts of the drugs she found made her testimony irrelevant, and therefore its admission viol ated
Tennessee Rule of Evidence402. Finally, the Defendant claimsthe fact that Ms. Hopkins could not
state with certainty that the amount of drugsfound in hisblood rendered him *under the influence’
made her testimony that it was “possible” he was impaired by an intoxicant both irrelevant and
prejudicial.

The State argues that the Defendant’s claim of trial court error in the admission of expert
testimony was waived because the Defendant failed to present this issue to the tria court in his
motionfor anew trial asrequired by Tennessee Rule of Appellate Procedure3(e). Furthermore, the
State argues that the Defendant also failed to “object to any specific testimony by Ms. Hopkins at
trial,” and consequently also waived any complaint he has regarding “specific portions’ of her
testimony pursuant to Tennessee Rule of Appellate Procedure 36(a).

Tennessee Rule of Appellate Procedure 36(a) instructs this Court that it is not required to
grant relief “to aparty responsiblefor an error or who failed to take whatever action was reasonably
available to prevent or nullify the harmful effect of an error.” Additionally, Tennessee Rule of
Appellate Procedure 3(e) statesin relevant part: “in all casestried by ajury, no issue presented for
review shall be predicated upon error in the admission or exclusion of evidence. . . or other ground
upon which anew trial issought, unlessthe same was specifically stated inamotion for anew trial;
otherwise such issues will be treated aswaived.” See also, State v. Martin, 940 SW.2d 567, 569
(Tenn. 1997) (holding that adefendant relinquishestheright to argue on appeal any issuethat should
have been presentedinthemotionfor anew trial). Theseprocedural rulessupport our long-standing
policy of refraining from finding a trial court to have erred in matters not brought to its attention
through objections at trial and in amotion for anew trial.

However, in the case at hand, we find the Defendant did take reasonable action to alert the
trial court to hisclaim that admitting the testimony of the expert witnesswas error when he objected
to the witness being certified as an expert during the jury-out voir dire. Furthermore, we also find
that, while crafted in terms emphasizing his claim of insufficient evidence, the Defendant’ s motion
for a new tria aso sufficiently questioned the relevance of the expert witnesses' testimony to
preservethisissueon appeal. Accordingly, we elect to address on the meritsthe Defendant’sclaim
of error in the admission of evidence.

The Defendant was convicted of driving under the influence of an intoxicant in violation
of Tennessee Code Annotated section 55-10-401. Thisstatute makesit unlawful for “any person to
drive or to be in physical control of any automobile or other motor driven vehicle on any of the
public roads or highways of the state . . . while: Under the influence of any intoxicant, marijuana,
narcotic drug, or drug producing stimulating effects on the central nervous system.” Tenn. Code
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Ann. §55-10-401(a)(1). Therefore, at trial, the State bore the burden of proving the Defendant was
“[u]lnder the influence of any intoxicant, marijuana, narcotic drug, or drug producing stimulating
effects on the central nervous system” through the introduction of admissible evidence.

Generaly, “[a]ll relevant evidence is admissible except as provided by the Constitution of
the United States, the Constitution of Tennessee, theserules|of evidence], or other rules or laws of
genera application in the courts of Tennessee. Evidence which is not relevant is not admissible.”
Tenn. R. Evid. 402. Thus, to be admissible, evidence must satisfy the threshold determination of
relevancy set forthin Tennessee Rule of Evidence401, which definesrel evant evidenceas® evidence
having any tendency to make the existence of any fact that is of consequence to the determination
of the action more probabl e or less probable than it would be without the evidence.” Tenn. R. Evid.
401. However, even relevant evidence “may be excluded if its probative vaue is substantially
outweighed by the danger of unfair prejudice....” Tenn. R. Evid. 403.

Our review of atrial court’sdecision on the admission of evidence based on itsrelevanceis
limited to abuse of discretion. See State v. DuBose, 953 S.W.2d 649, 652 (Tenn. 1997); State v.
Edison, 9 SW.3d 75, 77 (Tenn. 1999) (holding “this standard has been applied to decisions
regarding the qualifications, admissibility, relevancy, and competency of expert testimony”).
Furthermore, we note that this Court has traditionally acknowledged that our rules of evidence
promote a “policy of liberality in the admission of evidence in both civil and criminal cases. . . ."
State v. Robinson, 930 SW.2d 78, 84 (Tenn. Crim. App. 1995).

The Defendant maintains that because the expert witness could not specifically quantify the
amount of intoxicants in his blood, and could only testify to the intoxicants presence in small
quantities but not to their intoxicating effects, her testimony was not relevant to whether he was
“under theinfluence” of any intoxicant. First, wefind thethreeintoxicantsfoundinthe Defendant’s
blood test that were described as*lessthan” aquantified amount of micrograms per milliliter inthe
toxicology report werenot “of such avaguevalue’ that they should have been excluded asirrel evant.
Thelr presence, even in those limited quantities, allowed the expert witness to conclude it was
“possible’ the Defendant was under the influence of an intoxicant or other drug as set forth in the
DUI statute. Assuch, thisevidence had thetendency to makethefact that the Defendant wasdriving
under the influence of an intoxicant or other drug more probable than it would be without this
evidence.

Second, thefact that an expert witnessin toxicology cannot say “ beyond areasonabl e doubt”
that the level of intoxicants in a defendant’s system would have rendered him or her “under the
influence’ does not require the expert’ stestimony to be excluded asirrelevant. Inthe case at hand,
the expert witness testified to the existence of the substances in the Defendant’ s blood, and twice
stated that it was “possible,” based solely on the results of his blood test, that the Defendant was
under the influence of an intoxicant or other specified drug. This testimony certainly had the
“tendency to make the existence of” the fact that the Defendant was indeed driving under the
influence of an intoxicant “more probable . . . than it would be without the evidence.” Tenn. R.
Evid. 401.



Thefact that the expert witnessal so testified that it was possi bl ethe Defendant was not under
the influence of an intoxicant based solely on the results of the blood test does not make the
testimony irrelevant, but rather goes to the weight and credibility of the expert’ stestimony andisa
factor for the jury to consider. Accordingly, we find the trial court did not abuse its discretion in
finding the expert witness testimony was relevant to an issue in the Defendant’s DUI trial.

The Defendant further arguesthat, evenif weagreewiththetria court that the expert witness
testimony was relevant, we should nonetheless find any probative vaue it contained was
substantially outweighed by unfair prejudice. Specifically, the Defendant asserts that the expert
witness' testimony that the Defendant was a “user” of marijuana was prejudicial, as was her
testimony that the blood test results could support averdict of guilt considering she could not reach
this conclusion with certainty. We begin our analysis by first noting that our supreme court has held
that “[e]xcluding relevant evidence under [ Tennessee Rule of Evidence 403] is an extraordinary
remedy that should be used sparingly and persons seeking to exclude otherwise admissible and
relevant evidence have asignificant burden of persuasion.” Statev. James, 81 SW.3d 751, 757-58
(Tenn. 2002) (quoting White v. Vanderbilt Univ., 21 SW.3d 215, 227 (Tenn. Ct. App. 1999)).

We find the Defendant was not unfairly prejudiced by the admission of the expert witness
testimony. The witness testified that the Defendant was a “user” of marijuanain the context of
differentiating between an amount of marijuanamatabolite present in ablood test that wouldindicate
second-hand smoke as opposed to an amount which required direct ingestion. Under such
circumstances, it was not prejudicial for the witnessto submit her expert opinion that the Defendant
was a“user.” It isalso worthy of note that the expert witness testimony now challenged by the
Defendant was not the only testimony that introduced the fact that the Defendant used marijuana
Proof of the Defendant’ s possession of marijuanaand drug paraphernalia, as well as hisadmission
to the police the night of hisarrest that he smoked marijuana, was submitted to the jury through the
testimony of the two arresting officers before the expert witness was caled to the stand.
Furthermore, the Defendant himself admitted on the witness stand that he smoked marijuana a
“couple’ of days prior to the arrest.

Likewise, the expert witness testimony pertaining to the presence of the drugs found in the
Defendant’ sblood and thefact that it was* possible” these drugs rendered the Defendant “under the
influence” was highly probative evidence that the Defendant was indeed under the influence of an
intoxicant or other specified drug. Thistestimony was presented in a scientific and candid manner,
and was in no way inflammatory. The Defendant has failed to meet his “significant burden” of
demonstrating that the probative value of the testimony was substantially outweighed by the danger
of unfair prejudice. See James, 81 S\W.3d at 757-58. Accordingly, we conclude that the expert
witness testimony was both relevant and not unfairly prejudicial. We find thetrial court did not err
in admitting into evidence the testimony of the State’ s expert witness in toxicology or the official
toxicology report of the Defendant’ s blood test. Thisissue iswithout merit.



Il. Sufficiency
TheDefendant al so claimsthat theevidence presented at trial wasinsufficient to convict him,
beyond a reasonable doubt, of driving under the influence of an intoxicant. We disagree.

Tennessee Rule of Appellate Procedure 13(e) prescribesthat “[f]indings of guilt in criminal
actions whether by the trial court or jury shall be set aside if the evidence is insufficient to support
thefindings by thetrier of fact of guilt beyond areasonable doubt.” A convicted criminal defendant
who challengesthe sufficiency of the evidence on appeal bearsthe burden of demonstrating why the
evidence isinsufficient to support the verdict, because a verdict of guilt destroys the presumption
of innocence and imposes a presumption of guilt. See Statev. Evans, 108 SW.3d 231, 237 (Tenn.
2003); State v. Carruthers, 35 S.W.3d 516, 557-58 (Tenn. 2000); Statev. Tuggle, 639 SW.2d 913,
914 (Tenn. 1982). This Court must reject a convicted criminal defendant’s challenge to the
sufficiency of the evidence if, after considering the evidence in a light most favorable to the
prosecution, we determine that any rational trier of fact could have found the essential elements of
the crime beyond areasonable doubt. See Jackson v. Virginia, 443 U.S. 307, 319 (1979); State v.
Hall, 8 SW.3d 593, 599 (Tenn. 1999).

On appeal, the State is entitled to the strongest legitimate view of the evidence and all
reasonable and | egitimate i nferences which may be drawn therefrom. See Carruthers, 35 S.W.3d at
558; Hall, 8 S.W.3d at 599. A guilty verdict by thetrier of fact accreditsthetestimony of the State’s
witnesses and resolves al conflictsin the evidence in favor of the prosecution’ stheory. See State
v. Bland, 958 S.\W.2d 651, 659 (Tenn. 1997). Questions about the credibility of witnesses, the
weight and value of the evidence, aswell asall factual issues raised by the evidence are resolved by
thetrier of fact, and thisCourt will not re-weigh or re-evaluatethe evidence. See Evans, 108 S.W.3d
at 236; Bland, 958 S.\W.2d at 659. Nor will this Court substitute its own inferences drawn from
circumstantial evidence for those drawn by the trier of fact. See Evans, 108 SW.3d at 236-37,;
Carruthers, 35 SW.3d at 557.

As stated above, the Defendant was convicted of a DUI offense in violation of Tennessee
Code Annotated section 55-10-401. Thisstatute makesit unlawful for “any personto driveor to be
in physical control of any automobile or other motor driven vehicle on any of the public roads or
highways of the state. . . while: Under the influence of any intoxicant, marijuana, narcotic drug, or
drug producing stimulating effects on the centra nervous system” Tenn. Code Ann. § 55-10-
401(a)(1). TheDefendant does not challengethetrial court’ sdetermination that hisconvictionwas
asecond offense DUI, which carries ahigher mandatory sentence and fine than afirst offense. See
Tenn. Code Ann. § 55-10-403. However, the Defendant does claim that without the testimony of
the expert witness, the State presented insufficient evidence to prove beyond areasonabl e doubt that
the Defendant was under the influence of any intoxicant the night of hisarrest. Although we have
determined that the testimony of the expert witnesswas properly admitted, we al so concludethat the
evidence contained in the record on appeal is sufficient to uphold the jury’ s determination of guilt
even without considering the expert witness testimony.



Officer Wilkerson testified that the Defendant had slurred speech, red and watery eyes, and
there was an odor of an intoxicant about the Defendant’ s vehicle. Officer Johnson testified that he
found marijuanaintwo different placeswithinthe Defendant’ svehicleaswell asdrug paraphernaia
commonly used when smoking marijuana. Officer Johnson also testified that the Defendant
proclaimed that had he known he had marijuana with him he would have smoked it. We note that
this Court has often found that an arresting officer’s testimony alone is sufficient to support a
conviction for driving under the influence of an intoxicant. See State v. Vasser, 870 SW.2d 543,
544 (Tenn. Crim. App. 1993).

In addition to the two officers’ testimony that the Defendant failed two out of three field
sobriety tests, in the case at hand this Court was also able to consider the same dashboard camera
video of the Defendant’ sarrest that wasviewed at trial. Wefind the Defendant’ s actions and speech
asreflected in the video support thejury’ sverdict of guilt. See Statev. Binette, 33 S.\W.3d 215, 219
(Tenn. 2000) (holding that an appellate court is“[e]qually as capable asthetrial court of reviewing
[video] evidence”).

Viewed initsentirety, the evidence that was presented to the jury is sufficient to support its
conclusion that the Defendant was driving while under the influence of an intoxicant. The expert
witness testimony was also properly admitted into evidence and was entitled to whatever weight or
credibility thejury attributed toit. Accordingly, wefind the Defendant hasfailed to carry hisburden
of demonstrating the evidence was insufficient to support his conviction. Therefore, after
considering al of the evidence presented in the light most favorable to the State, we conclude that
the evidence was sufficient to support the Defendant’s conviction for DUI beyond a reasonable
doubt. Thisissue iswithout merit.

CONCLUSION

Based on the above stated reasons and authority, the judgment of thetrial court is affirmed.

DAVID H. WELLES, JUDGE



